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PLEASE READ CAREFULLY BEFORE USING THIS SOFTWARE.  THIS HEMOFLOW 

FIRMWARE MASTER END USER LICENSE AGREEMENT (“EULA”) IS A LEGAL AND 

BINDING AGREEMENT BETWEEN “YOU” (AS DEFINED BELOW) AND APPLIED SCIENCE, 

INC. (“APPLIED SCIENCE” OR THE “COMPANY”) RELATING TO YOUR USE OF APPLIED 

SCIENCE’S SOFTWARE (AS DEFINED BELOW).  USE OF THE SOFTWARE, INCLUDING 

WITHOUT LIMITATION ALL ASSOCIATED DOCUMENTATION, IS SUBJECT TO THE 

TERMS AND CONDITIONS OF THIS EULA. 

 

BY USING THE SOFTWARE, YOU AGREE TO BE BOUND BY THE TERMS OF THIS EULA.  

IF YOU DO NOT AGREE TO THE TERMS OF THIS EULA, YOU MAY NOT USE THE 

SOFTWARE.  "YOU" MEANS THE NATURAL PERSON OR THE ENTITY WHO IS 

AGREEING TO BE BOUND BY THIS EULA, THEIR EMPLOYEES AND THIRD PARTY 

CONTRACTORS WHO PROVIDE SERVICES TO YOU.  YOU SHALL BE LIABLE FOR ANY 

FAILURE BY SUCH EMPLOYEES AND THIRD PARTY CONTRACTORS TO COMPLY WITH 

THE TERMS OF THIS EULA. 

 

1. DEFINITIONS 

 

1.1 “Documentation” means the documentation, in either electronic or printed format, provided with or 

relating to the Software, if any. 

 

1.2 “Software” means the HemoFlow firmware software product that is licensed to you under this EULA, 

in object code format only, and including any associated media, Documentation, and any Updates and 

Upgrades thereto. 

 

1.3 “Software License Key” means, if applicable, a serial number issued to you by Applied Science to 

activate and use the Software.  A separate, additional Software License Key is required to activate and use 

each additional copy of the Software.  

 

1.4 “Use” means internally storing, loading, executing, using or displaying. 

 

1.5 “Update” means a release or version of the Software containing minor functional enhancements, 

extensions, error corrections or fixes, which may be indicated by a change in the numeric identifier for the 

Software in the digit to the right of the third decimal (the build number) as determined by the Company and 

that is generally made available by Applied Science free of charge to its customers. 

 

1.8 “Upgrade” means a release or version of the Software that contains significant functional 

enhancements (including without limitation new languages), which are indicated by a change in the 

numeric identifier for the Software in the digit to the right of the second decimal (the service pack number), 

as determined by the Company in its sole discretion and that is made available by Applied Science for an 

additional license fee. 

 

 

2. EVALUATION LICENSE 

 

2.1 General.  If Applied Science gives you demonstration HemoFlow device (“Demonstration Device”), 

Applied Science may also give you an evaluation copy of the Software (“Evaluation Software”) and a free 

Software License Key (“Evaluation Software License Key”).  You acknowledge that Evaluation Software 



 

and Evaluation Software License Keys have an expiration date (“Expiration Date”), and if you have an 

evaluation license, you shall not use the Evaluation Software after the Expiration Date. 

 

2.2 Evaluation License Grant.  If Applied Science provides you with Evaluation Software and an 

Evaluation Software License Key, Applied Science grants you a non-exclusive, non-transferable, non-

sublicensable license to use the Evaluation Software on one Demonstration Device for a period of 30 days 

solely for the purpose of evaluating the Demonstration Device in accordance with the restrictions in 

Sections 3.1, 3.2 and 3.3 below. 

 

2.3 Evaluation Software Warranty Disclaimer.  Notwithstanding anything to the contrary in this EULA, 

the Evaluation Software is delivered “AS-IS,” without any express or implied warranties, and no warranties 

or maintenance obligations will apply to Applied Science.  APPLIED SCIENCE HEREBY DISCLAIMS 

ALL WARRANTIES WITH RESPECT TO THE EVALUATION SOFTWARE, EXPRESS OR 

IMPLIED, INCLUDING WITHOUT LIMITATION ANY WARRANTIES OF MERCHANTABILITY 

AND FITNESS FOR A PARTICULAR PURPOSE WITH RESPECT TO SUCH EVALUATION 

SOFTWARE.  In clarification of the foregoing, the limited warranty in Section 9.1 does not apply to 

Evaluation Software. 

 

2.4 No Support.  Applied Science shall not provide you with support for the Evaluation Software. 

 

3. LICENSE GRANT AND RESTRICTIONS 

 

3.1 License. The Software is licensed, not sold. Subject to the terms of this EULA and your payment of all 

applicable fees, Applied Science hereby grants you a non-exclusive, non-sublicensable, non-transferable 

license to Use the Software in object code form on one HemoFlow device (“HemoFlow Device”) solely for 

the purpose set forth in the documentation for the HemoFlow Device that you purchase from Applied 

Science (the “Purpose”).  Applied Science grants you a non-exclusive, non-sublicensable, non-transferable 

license to Use the Documentation solely in connection with the Purpose.  You may not use the Software on 

any device other than a HemoFlow Device.  You may not use any software other than the Software for the 

Purpose.  A Software License Key may limit your usage of the Software. If you have purchased multiple 

licenses of the Software, you may use the Software on a number of HemoFlow Devices up to the maximum 

number of copies purchased.  Notwithstanding the foregoing, you shall not make the Software available 

over a network where it may be used by multiple computers and/or users at the same time.  If the Software 

you are using is an Upgrade, you agree that by using the Software you will no longer use the prior version. 

Applied Science reserves the right to require the certification of the destruction of such previous version of 

the Software.   

 

3.2 Copy Restrictions. You may make one copy of the Software in machine readable form for backup 

purposes only; provided that the backup copy includes all copyright or other proprietary notices contained 

on the original.  You shall not remove any titles, trademarks or trade names, copyright notices, legends, or 

other proprietary markings on the Software.  You are not granted any rights to any trademarks or service 

marks of Applied Science.  Applied Science retains all rights not expressly granted to you in this EULA. 

 

3.3 Use Restrictions. You shall not:  (i) sell, lease, license, sublicense, distribute or otherwise transfer in 

whole or in part the Software or the Software License Key to another party, provided, however you may 

sell the Software embedded in your HemoFlow Device to a third party in connection with the sale of your 

HemoFlow Device to a third party; (ii) provide, disclose, divulge or make available to, or permit use of the 

Software in whole or in part by, any third party without Applied Science’s prior written consent; (iii) 

modify or create derivative works based upon the Software; or (iv) create, develop, license, install, use, or 

deploy any third party software or services to circumvent, enable, modify or provide access, permissions or 

rights which violate the technical restrictions of the Software, any additional licensing terms provided by 

Applied Science via product documentation, notification, and/or policy change, and the terms of this 

EULA. Except to the extent expressly permitted by applicable law, and to the extent that Applied Science is 

not permitted by that applicable law to exclude or limit the following rights, you may not decompile, 

disassemble, reverse engineer, or otherwise attempt to derive source code from the Software, in whole or in 

part. Before you exercise any rights that you believe to be entitled to based on mandatory law, you must 



 

provide Applied Science with 30 days prior written notice at info@Applied Science.com and provide all 

reasonably requested information to allow Applied Science to assess your claim and, at Applied Science’s 

sole discretion, to provide alternatives that reduce any adverse impact on Applied Science’s intellectual 

property or other rights.  

 

4. TITLE 
 

Applied Science retains all right, title, and interest in and to:  (i) the Software (including all copies); (ii) the 

Documentation (including all copies); (iii) any ideas, suggestions or feedback relating to the 

Documentation and Software (“Feedback”); (iv) the Software License Key; and (v) in all related 

copyrights, trade secrets, patents, trademarks, and any other intellectual and industrial property and 

proprietary rights, including registrations, applications, renewals, and extensions of such rights embodied 

within the foregoing Sections 4(i)-(v).  This EULA confers no ownership rights to you and is not a sale of 

any rights in the Software, the Documentation, or the media on which either is recorded or printed.  You 

hereby irrevocably assign and agree to assign all of your right, title, and interest in and to any Feedback to 

Company. 

 

5. SUPPORT AND SUBSCRIPTION SERVICES NOT INCLUDED 

 

Applied Science will not provide any support services under this EULA. This EULA does not give you any 

rights to any Updates or Upgrades to the Software or to any extensions or enhancements to the Software 

developed by Applied Science at any time in the future. Applied Science may offer support and 

subscription services subject to a separate agreement.  Any supplemental software code or related materials 

that Applied Science provides to you as part of any support and subscription services are to be considered 

part of the Software and are subject to the terms and conditions of this EULA. 

  

6. CONSENT TO USE OF DATA  

 

You agree that Applied Science and its subsidiaries may collect and use technical and related information 

about your HemoFlow Device or computer, including but not limited to system and application software 

and peripherals that you use in connection with the Software. This information is gathered to facilitate the 

provision of Updates, product support, and other services to you (if any) related to the Software. Applied 

Science may use this information to improve our products or to provide services or technologies to you. 

 

7. UPDATES AND UPGRADES 

 

7.1 Updates.  You understand that the Company may update the Software at any time.  Subject to your 

payment of all applicable fees, the Company will provide you with Updates that are generally made 

available to the Company’s customers.  You may decide whether to install Updates to the Software unless 

the Company expressly notifies you that a particular Update is mandatory in which case you must install 

the Update. 

 

7.2 Upgrades.  Applied Science may make Upgrades available from time to time for an additional fee.   

If you purchased this Software as an upgrade at the applicable Upgrade price, then you must have 

previously purchased a prior version of this Software at the applicable product (not Upgrade) price. If you 

have not purchased a prior version of the Software at the applicable product price, then please contact 

Applied Science, to make payment for the difference between the Upgrade price and the Software price no 

later than thirty (30) days of the date you purchased the Upgrade. If you do not make the appropriate 

payment to Applied Science this time frame, this EULA will automatically terminate and you must comply 

with the termination provisions in Section 8 below. 

 

 

8. TERMINATION 

 

8.1 Termination. Applied Science may terminate this EULA immediately and without notice if you fail to 

comply with any term of this EULA. 



 

 

8.2 Effect of Termination. In the event of termination, you must destroy all copies of the Software and 

Software License Key. In addition you must remove all copies of the Software, including all backup copies, 

from all computers and terminals on which it is installed.  

 

9. LIMITED WARRANTY AND LIMITATION OF LIABILITY 

 

9.1 Limited Warranty. Applied Science warrants that the media, if any, on which the Software is 

delivered will be free of defects, and that the Software will substantially conform to the description 

contained in the applicable end user documentation with respect to the particular Software licensed under 

this EULA in each case for a period of 90 days after the date of shipment of the Software License Key to 

you ("Warranty Period"). If during the Warranty Period the media is defective and the version of that 

Software is still commercially available, your sole remedy will be that Applied Science shall, at its option, 

repair or replace the defective media returned to Applied Science within the Warranty Period. If you are 

returning a defective media, please email Applied Science at support@applied-science.com to request a 

Return Authorization number (“RMA”) and further instructions. If during the Warranty Period the 

Software does not substantially conform to the description contained in the applicable end user 

documentation, your sole remedy will be that Applied Science shall, at its option, correct the defects in the 

Software or refund the license fees you paid, if any, related to the Software provided that (a) the Software 

has been properly installed and used at all times and in accordance with the instructions in the applicable 

end user documentation; (b) no modification, alteration or addition has been made to the Software product 

by persons other than Applied Science or Applied Science’s authorized representative; and (c) Applied 

Science receives written notice of the non-conformity within ninety (90) days following shipment. 

EXCEPT FOR THE PRECEDING EXPRESS LIMITED WARRANTY, NO OTHER WARRANTIES OR 

CONDITIONS, EITHER EXPRESS OR IMPLIED, ARE MADE BY APPLIED SCIENCE WITH 

RESPECT TO THE SOFTWARE AND THE ACCOMPANYING DOCUMENTATION (STATUTORY 

OR OTHERWISE), AND APPLIED SCIENCE AND ITS LICENSORS EXPRESSLY DISCLAIM ALL 

WARRANTIES AND CONDITIONS OF ANY KIND, INCLUDING BUT NOT LIMITED TO 

EXPRESS WARRANTIES, IMPLIED WARRANTIES, STATUTORY WARRANTIES OR 

CONDITIONS OF MERCHANTABILITY, NONINFRINGEMENT AND FITNESS FOR A 

PARTICULAR PURPOSE.  APPLIED SCIENCE DOES NOT WARRANT THAT THE FUNCTIONS 

CONTAINED IN THE SOFTWARE WILL MEET YOUR REQUIREMENTS, BE UNINTERRUPTED 

OR ERROR FREE, OR THAT ALL DEFECTS IN THE SOFTWARE WILL BE CORRECTED. YOU 

ASSUME THE ENTIRE RISK AS TO THE RESULTS AND PERFORMANCE OF THE SOFTWARE. 

Some states/jurisdictions do not allow the exclusion of implied warranties, so the above exclusion may not 

apply to you if you reside in such states/jurisdictions.  

 

9.2 LIMITATION OF LIABILITY.  

 

TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE MANDATORY LAW, IN NO EVENT 

WILL APPLIED SCIENCE AND ITS LICENSORS BE LIABLE FOR ANY LOST PROFITS OR 

BUSINESS OPPORTUNITIES, LOSS OF USE, BUSINESS INTERRUPTION, LOSS OF DATA, OR 

ANY OTHER INDIRECT, SPECIAL, INCIDENTAL, OR CONSEQUENTIAL DAMAGES UNDER 

ANY THEORY OF LIABILITY, WHETHER BASED IN CONTRACT, TORT, NEGLIGENCE, 

PRODUCT LIABILITY, OR OTHERWISE.  

 

BECAUSE SOME JURISDICTIONS DO NOT ALLOW THE EXCLUSION OR LIMITATION OF 

LIABILITY FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES, THE PRECEDING 

LIMITATION MAY NOT APPLY TO YOU IF YOU RESIDE IN SUCH JURISDICTIONS.  

 

APPLIED SCIENCE AND ITS LICENSORS’ LIABILITY UNDER THIS EULA WILL NOT, IN ANY 

EVENT, EXCEED THE LICENSE FEES, IF ANY, PAID BY YOU FOR THE SOFTWARE LICENSED 

TO YOU UNDER THIS EULA.  

 



 

THE FOREGOING LIMITATIONS SHALL APPLY TO THE MAXIMUM EXTENT PERMITTED BY 

APPLICABLE LAW, REGARDLESS OF WHETHER APPLIED SCIENCE OR ITS LICENSORS HAVE 

BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES AND REGARDLESS OF WHETHER 

ANY REMEDY FAILS OF ITS ESSENTIAL PURPOSE.  

 

10. INDEMNITY   

You agree to defend, indemnify and hold harmless Applied Science and its directors, officers, employees, 

agents, representatives, licensors, suppliers, services providers, affiliates, parents, subsidiaries and other 

contractors from and against any and all claims, actions, demands, causes of action and other proceedings 

arising out of or relating to:  (a) your use of the Software; or (b) your breach of this EULA (collectively 

"Claims").  Applied Science will have the right to participate through counsel of its choice in any defense 

by you of any Claim.  You may not settle any Claim without the prior written consent of Applied Science. 

 

11. GENERAL 

 

11.1 Entire Agreement. This EULA sets forth Applied Science’s entire liability and your exclusive 

remedy with respect to the Software and supersedes the terms of any purchase orders and any other 

communications or advertising with respect to the Software. You acknowledge that this EULA is a 

complete statement of the agreement between you and Applied Science with respect to the Software, and 

that there are no other prior or contemporaneous understandings, promises, representations, or descriptions 

with respect to the Software.  

 

11.2 Headings. Headings under this EULA are intended only for convenience and shall not affect the 

interpretation of this EULA. 

 

11.3 Waiver and Modification. No failure of either party to exercise or enforce any of its rights under this 

EULA will act as a waiver of those rights. This EULA may only be modified, or any rights under it waived, 

by a written document executed by the party against which it is asserted. 

 

11.4 Severability. If any provision of this EULA is found illegal or unenforceable, it will be enforced to 

the maximum extent permissible, and the legality and enforceability of the other provisions of this EULA 

will not be affected. 

 

11.5 Governing Law, Jurisdiction and Venue. This EULA will be governed by California law and the 

United States of America, without regard to its choice of law principles. The United Nations Convention 

for the International Sale of Goods shall not apply.  Both parties consent to the exclusive venue and 

personal jurisdiction of the state and federal courts located in the federal Eastern District of California for 

any lawsuit arising from or relating to this EULA. 

 

11.6 Government Restrictions. You may not export or re-export the Software except in compliance with 

the United States Export Administration Act and the related rules and regulations and similar non-U.S. 

government restrictions, if applicable. The Software and accompanying documentation are deemed to be 

"commercial computer software" and "commercial computer software documentation," respectively, 

pursuant to DFAR Section 227.7202 and FAR Section 12.212(b), as applicable. Any use, modification, 

reproduction, release, performing, displaying, or disclosing of the Software by the U.S. Government shall 

be governed solely by the terms of this EULA. 

 

11.7 Contact Information. If you have any questions about this EULA, or if you want to contact Applied 

Science for any reason, please direct all correspondence to: Applied Science, Inc., 983 Golden Gate 

Terrace, Grass Valley, CA 95945 United States of America or email at info@applied-science.com.  

 

11.8 Export Control. You may not use or otherwise export or re-export the Software except as authorized 

by United States law and the laws of the jurisdiction in which the Software was obtained. In particular, but 

without limitation, the Software may not be exported or re-exported:  (a) into any United States embargoed 



 

countries; or (b) to anyone on the United States Treasury Department's list of Specially Designated 

Nationals or the United States Department of Commerce Denied Person’s List or Entity List. By using the 

Software, you represent and warrant that you are not located in any such country or on any such list. You 

also agree that you will not use these products for any purposes prohibited by United States law, including, 

without limitation, the development, design, manufacture or production of missiles, or nuclear, chemical, or 

biological weapons. 

 

11.9 Other. Applied Science and HemoFlow are trademarks and/or registered trademarks of Applied 

Science, Inc. in the United States and/or various jurisdictions. 


